From: Michael Hyde <mh@mhplanning.co.uk>

Sent: 18 February 2025 11:50:31 UTC+00:00

To: "Andrew Clarke" <Andrew.Clarke@midsussex.gov.uk>

Cc: ""Karen Henderson"' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on
land at The Barn - Site visit

Attachments: CLUD-340-2009 - Appeal Decision.pdf, CLUD-340-2009 - Expenses Decision.pdf
Importance: High

Hello Andy

Apologies for the delay in being able reply, | was on leave last week and am still catching up with
stuff. There are two matters that you have raised.

The first is ‘mobility’. As you say, the definition of a caravan includes that the structure (when assembled)
must be physically capable of being moved by road from one place to another (whether by being towed,
or by being transported on a motor vehicle or trailer). By definition anything that is not attached to the
ground is “capable” of being moved from one place to another. In the current case we have shown that a
crane can lift the existing structure and place it on the adjoining land. It could equally therefore lift it and
place it on a vehicle of a trailer, and them transport it off site. A vehicle (with or without a trailer) would be
able to access the land in the same way that the crane wood. The 1968 definition is in any event qualifies
by an odd double negative that says a structure shall not be treated as not being (or not having been) a
caravan within the meaning of Part 1 of the Caravan Sites and Control of Development Act 1960 by
reason only that it cannot lawfully be moved on a highway when assembled. As was also noted in
Brightlingsea Haven Limited and another v. Morris and others 2008 EWHC 1928 (QB) ... “the test which
the structure has to pass is as follows. It must either be physically capable of being towed on a road, or
of being carried on a road, not momentarily but enough to say that it is taken from one place to

another. ltis irrelevant to the test where the structure actually is, and whether it may have difficulty in
reaching a road”. Hopefully this demonstrated that the ‘mobility test’ can be met. As | said in my
Statement, “capable” in this context refers to the ability to do something, but not necessarily doing it. The
Act does not say that you have to be able to physically demonstrate that a caravan can be moved from
one place to another, only that you must be able to show, on the balance of probabilities, that it is
“capable of being moved”. An ordinary reading of the provisions would therefore point towards this being
a hypothetical test of mobility.

With respect to the second issue, we need to separate out matters relating to the current breach of
planning of planning control, and what we proposed to do on the date of the current application, i.e. we
need to ignore the fact that there is already a structure on the site. The application was not submitted on
the basis of what is already there, it was submitted on the basis of what we propose to do in the future (so
thus has to be submitted under S192). If there was no structure on site at the date of the application, we
were seeking confirmation that the siting of something that complies fully with the statutory definition of a
caravan, on land within the lawful curtilage of the dwelling, and it’s use for a purpose ancillary to the use
of the dwelling, would not be development and so would not need planning permission (I've submitted
150+ S192 successful applications on this basis). It doesn’t matter where the structure comes from, i.e.
from the field next door of from a factory elsewhere, either way it will be delivered to the application site
and simply placed on the land.

This is a very different scenario to the one in the appeal decision that you sent through, where someone
applied under S192 for something that had already taken place. As the Inspector says “it a well-
established legal principle that s192 certificates cannot certify the lawfulness of a use begun before the
time of the application. In this case, it is clear that the use started some 15 months or so before the
application for the s192 certificate was made. The LDC application and appeal have been made on
fundamentally the wrong basis, as argued by the Council in its statement”.



Here is one of my other recent appeal decisions where the LPA conflated the Scottish equivalents of
S191 and S192. | applied to site an ancillary residential caravan on land that was in part within the
original curtilage of the dwelling and in part on an additional piece of land that was not curtilage, but which
has been used by the occupiers of the house for 10+ years for parking and bin storage and the like,
meaning that it was now part of a lawful residential planning unit. The LPA said in their assessment of
the application:

“Notwithstanding the details included in the application, the applicant has not previously formally
established that the use of the land outwith the curtilage as garden ground and a parking area is
lawful. A certificate of lawfulness (existing) for such uses of the land has neither been sought nor
issued. In addition, planning permission for a change of use of the land outwith the curtilage has
neither been sought nor granted. As such, the lawful use of the land outwith the curtilage of the
house remains as agricultural.”

| argued that this was fundamentally wrong, i.e. that we didn’t have to have a LDC (or a planning
permission) in respect of the existing use in order to demonstrate that the proposed use would be
lawful. We not only won our appeal, but also our costs!

So, ours situation is very different to the lvanhoe Nurseries one because there will be a two-step
process. Step 1, remove the existing structure from the site, thereby remedying the current breach of
planning control. Step 2, as a totally separate proposal, bring a caravan onto a different part of the site
that is wholly within the lawful curtilage of the property. That proposal is well within the scope of a S192
application.

Regards
Mike

Michael Hyde MRTPI

MH Planning Associates

www.mhplanning.co.uk

m: 07816 907203

New Office Address: 63 West Princes Street, Helensburgh, G84 8BN

From: Andrew Clarke <Andrew.Clarke@midsussex.gov.uk>

Sent: 14 February 2025 18:52

To: 'Michael Hyde' <mh@mhplanning.co.uk>

Cc: 'Karen Henderson' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on land at The Barn -
Site visit

Dear Mike,
Thanks for the email(s) below and apologies for the delay coming back to you.

On the two matters raised, in respect of the movement by being towed, or by being transported
on a motor vehicle or trailer etc, | note your comments and the contents of the appeal decision,
however, it remains the case that the evidence submitted to support the certificate issue relates
solely to the movement of a caravan by lifting it. It might then be able to be placed on a trailer
etc but the application doesn’t state this. An explanation as to how and the process by which a
caravan could then be transported by road etc should suffice to cover this element.
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With respect to the remit and scope of applications under s.192 | again note your comments, but
remain unconvinced that the description of the development (‘the siting of a caravan for ancillary
residential use’) could, on the date of the application, have been lawful. This is based upon the
simple description provided relating solely to the siting of a caravan (I note your intention to lift
and temporarily re-site the current unauthorised development but this does not form part of the
description of the application) and that were a caravan have to been sited in the position
indicated on the plan included with the application, that such an operation would not have been
possible due to the presence of the existing unauthorised development (which in the absence of
any other decision remains in the opinion of the LPA building) on partially the same land.

To be clear this concern relates to the principle of the determination of an application under
s.192 where, by common agreement | would suggest, the development has already taken place.
I note the content of the attached appeal decision which | believe nicely summarises the
position regarding the interaction of s.191 and s.192 applications and states:

Section 192(1)(a) of the Act provides for the making of an application to ascertain whether any
proposed use of buildings or other land would be lawful. It a well-established legal principle that
s192 certificates cannot certify the lawfulness of a use begun before the time of the application.
In this case, it is clear that the use started some 15 months or so before the application for the
s192 certificate was made. The LDC application and appeal have been made on fundamentally
the wrong basis, as argued by the Council in its statement.

| therefore remain unconvinced that, with the development already and remaining in situ, that
the approach of making an application under s.192 to affectively ‘regularise’ an unauthorised
development is the correct one.

I note your comment regarding having submitted applications of a similar nature (specifically
relating to the s.192 vs s.191 argument) to this elsewhere (I don’t believe any have been
submitted to this LPA) and therefore would again invite you to direct me to, or else provide
copies of these Certificates of Lawfulness and where appropriate any commentary to
accompany them.

Again I'd be grateful for your comment within the next 10 days. | will hold off making any
decision on the application in the meantime.

Kind regards

Andy Clarke BSc (Econ), PGDip

Senior Planning Officer

Planning Investigation and Enforcement

Mid Sussex District Council, Oaklands Road

Haywards Heath, West Sussex, RH16 1SS

Tel: +44 (0)1444 477332

Andrew.Clarke@midsussex.gov.uk  http://www.midsussex.gov.uk

Working together for a better Mid Sussex
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Commission

No ID? You can apply for free voter 1D
Find out more at

or call 0800 328 0280

From: Michael Hyde <mh@mhplanning.co.uk>

Sent: 09 February 2025 20:28

To: Andrew Clarke <Andrew.Clarke@midsussex.gov.uk>

Cc: 'Karen Henderson' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on land at The Barn -
Site visit

Hello Andy

| am going to be on leave next week, but will be checking e-mails on and off.

Base on my comments below are you know comfortable that the LDC will be able to be issued?
Regards

Mike

Michael Hyde MRTPI

MH Planning Associates

www.mhplanning.co.uk

m: 07816 907203
New Office Address: 63 West Princes Street, Helensburgh, G84 8BN

From: Michael Hyde <mh@mhplanning.co.uk>

Sent: 03 February 2025 12:50

To: 'Andrew Clarke' <Andrew.Clarke@midsussex.gov.uk>

Cc: 'Karen Henderson' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on land at The Barn -
Site visit

Importance: High

Hello Andy
As promised on Friday, | have responded to your points below in red.
Regards

Mike


mailto:mh@mhplanning.co.uk
mailto:Andrew.Clarke@midsussex.gov.uk
mailto:karen@drkh.co.uk
https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.mhplanning.co.uk%2F&data=05%7C02%7Candrew.clarke%40midsussex.gov.uk%7C803447f8e8c44972735f08dd50127716%7C248de4f9d13548cca4c8babd7e9e8703%7C0%7C0%7C638754762762882965%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Xk%2BNIiKZf0jwHvC0f9D3W41cqhqQTl6pLYda1nQdbO8%3D&reserved=0
mailto:mh@mhplanning.co.uk
mailto:Andrew.Clarke@midsussex.gov.uk
mailto:karen@drkh.co.uk
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.electoralcommission.org.uk%2Fi-am-a%2Fvoter%2Fvoter-id&data=05%7C02%7Candrew.clarke%40midsussex.gov.uk%7C803447f8e8c44972735f08dd50127716%7C248de4f9d13548cca4c8babd7e9e8703%7C0%7C0%7C638754762762869066%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=xawZw0EjiL%2FTWqjAtbnxZGyeBlgRDRv3neyUhL1stDU%3D&reserved=0

Michael Hyde MRTPI

MH Planning Associates

www.mhplanning.co.uk

m: 07816 907203

New Office Address: 63 West Princes Street, Helensburgh, G84 8BN

From: Michael Hyde <mh@mhplanning.co.uk>

Sent: 31 January 2025 07:42

To: 'Andrew Clarke' <Andrew.Clarke@midsussex.gov.uk>

Cc: 'Karen Henderson' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on land at The Barn -
Site visit

Morning Andy

I’m on a train to Edinburgh just now so will respond to your points in detail on Monday if that’s OK.
Regards

Mike

Michael Hyde MRTPI

MH Planning Associates

www.mhplanning.co.uk

m: 07816 907203
New Office Address: 63 West Princes Street, Helensburgh, G84 8BN

From: Andrew Clarke <Andrew.Clarke@midsussex.gov.uk>

Sent: 30 January 2025 17:24

To: 'Michael Hyde' <mh@mhplanning.co.uk>

Cc: 'Karen Henderson' <karen@drkh.co.uk>

Subject: RE: DM/24/2908 - Proposed siting of a caravan for ancillary residential use on land at The Barn -
Site visit

Dear Mike,

| refer to the above application. As you note it was my intention to determine the application by
tomorrow (31/1) however, upon review there are a couple of matters which require addressing
and for which | invite your comments upon.

Firstly in respect of definitions of the Caravan Act 1960 (accepting that any proposed caravan
would be a single unit caravan) s. 29(1) states that:

“caravan” means any structure designed or adapted for human habitation which is capable of
being moved from one place to another (whether by being towed, or by being transported on a
motor vehicle or trailer) and any motor vehicle so designed or adapted,’

The contents of the application are noted, in particular your evidence relating to the mobility test
and the quote for the moving of the existing structure, however, there is no reference to how the
structure may be towed or transported by road. The evidence solely relates to the movement of


https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.mhplanning.co.uk%2F&data=05%7C02%7Candrew.clarke%40midsussex.gov.uk%7C803447f8e8c44972735f08dd50127716%7C248de4f9d13548cca4c8babd7e9e8703%7C0%7C0%7C638754762762896975%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=P7BRbT72Xgm7qWZEfUjZFK9P%2FBcku2gW8k61WDUINH8%3D&reserved=0
mailto:mh@mhplanning.co.uk
mailto:Andrew.Clarke@midsussex.gov.uk
mailto:karen@drkh.co.uk
https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.mhplanning.co.uk%2F&data=05%7C02%7Candrew.clarke%40midsussex.gov.uk%7C803447f8e8c44972735f08dd50127716%7C248de4f9d13548cca4c8babd7e9e8703%7C0%7C0%7C638754762762910504%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=iYHKifLTepnl7gsuvN5mRNDju0QvuFh7BmezXuKu2ns%3D&reserved=0
mailto:Andrew.Clarke@midsussex.gov.uk
mailto:mh@mhplanning.co.uk
mailto:karen@drkh.co.uk

the structure in one piece (which is accepted) and the proposal indicates it been craned and
placed in the adjacent paddock before being returned to the site (albeit in a different location).
No evidence as to the ability of the structure to be moved in one place by road has therefore
been received and currently the application does not prove, on the balance of probability, that
the structure would comply with all elements of the definition of the Caravan Act 1960. I'd be
grateful for your comments and | am happy to accept additional information in this respect prior
to determining the application.

If the structure can be lifted as a single entity (and we have demonstrated that it can be), then by
definition it will also be able to be transported by road on a motor vehicle or trailer. In the context of the
attached appeal, which was submitted with the application, | was the LPAs expert withess. The issue of
mobility was central to the outcome, and | was cross-examined fairly brutally on this point by the
appellant’s barrister! The Inspector found (para 27):

“However, and critically, neither the appellant nor Mr Simon Parsons had given thought to lifting
the structure on beams, as Mr Hyde had. Neither, on the evidence before me, had appropriate
professional advice been taken on that or any other option. If the structure were placed on a
vehicle or trailer with the lifting beams in situ, they could, with appropriate bracing, continue to
provide support to the extended parts. Accordingly, it has not been demonstrated that the
appellant had considered all reasonable measures for moving the structure.”

Hopefully this we reassure you that, on the balance of probability, the caravan could be moved by road if
it had to be.

Secondly, and potentially of more importance, relates to the principle of the development being
address through a s.192 application. For clarity Section 192(2) of the Town and Country
Planning Act 1990 states that:

‘I, on an application under this section, the local planning authority are provided with
information satisfying them that the use or operations described in the application would be
lawful if instituted or begun at the time of the application, they shall issue a certificate to
that effect; and in any other case they shall refuse the application’

Noting the wording in bold it is necessary to consider the lawfulness of the proposed
development on the date of the submission of the application (rather than at its determination or

any point in the future). The relevant date is therefore 28" November 2024. At that time the
structure subject to the application (and there appears to be no dispute the structure the subject
to the application is that already in situ upon the site) was already upon the site and has been
considered unauthorised development (through the refusal of s.191 application DM/24/2004.)
The proposed development subject of the current application could therefore not take place as
the structure subject to the application was already upon the site and was unauthorised. It would

therefore not have been possible for the proposed development to have taken place on 28th
November 2024. That being the case the proposed development would lie outside of the scope
of a s.192 application and no certificate could be issued.

As you say this application was submitted under the provisions of Section 192 of the 1990 Act which
states that if any person wishes to ascertain whether (a) any proposed use of buildings or other land, or
(b) any operations proposed to be carried out in, on, over or under land, would be lawful, they may make
an application for the purpose to the Local Planning Authority specifying the land and describing the use
or operations in question. If, on an application under this section, the Local Planning Authority are
provided with information satisfying them that the use or operations described in the application would be
lawful if instituted, or begun at the time of the application, they should issue a Lawful Development
Certificate to that effect.



What we are therefore asking the Council to confirm is that, if we lifted the caravan from its current
position, and then repositioned it wholly within the curtilage of the dwelling, on the date of the application
(i.e. on 27 November 2024), this would have not resulted in there being a breach of planning control (i.e.
this would have been lawful). | don’t think that this can be outside the scope of a S192 application. Itis
what we proposed to do on the date that the application was submitted.

The point that | am making is that the act of removing the caravan from its current position will remedy the
breach of planning control. That is then the end of that chapter in the planning history of the site. What
we then propose to do is site a caravan within the curtilage of the dwelling. It doesn’t matter where the
caravan comes from, of that it is the same caravan, it is something that we propose to do. In that context
| have submitted 150+ applications under S192 for just this same scenario, i.e. on the date of the
application we propose to site an ancillary residential caravan in the garden grounds of the property.

To my mind it would be a S191 application that would be wholly inappropriate. To go down this route we
would have to move the caravan first, and then submit the application on the basis of an existing use or
development. We however need to know that the move, which will be costly, will be lawful before we
undertake it.

I would invite you to make representations and submit evidence (noting the it is not possible to
amend the description of the proposed development or materially amend the substance of the
application) with respect to the above and will hold the determination of the application in
abeyance pending your comments.

Kind regards

Andy Clarke BSc (Econ), PGDip

Senior Planning Officer

Planning Investigation and Enforcement

Mid Sussex District Council, Oaklands Road

Haywards Heath, West Sussex, RH16 1SS

Tel: +44 (0)1444 477332

Andrew.Clarke@midsussex.gov.uk  http://www.midsussex.gov.uk

Working together for a better Mid Sussex

The
Electoral
Commission

No ID? You can apply for free voter ID
Find out more at

or call 0800 328 0280
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The information contained in this email may be subject to public disclosure under the
Freedom of Information Act 2000. Unless the information contained in this email is
legally exempt from disclosure, we cannot guarantee that we will not provide the whole
or part of this email to a third party making a request for information about the subject
matter of this email. This email and any attachments may contain confidential
information and is intended only to be seen and used by the named addressees. If you
are not the named addressee, any use, disclosure, copying, alteration or forwarding of
this email and its attachments is unauthorised. If you have received this email in error
please notify the sender immediately by email or by calling +44 (0) 1444 458 166 and
remove this email and its attachments from your system. The views expressed within
this email and any attachments are not necessarily the views or policies of Mid Sussex
District Council. We have taken precautions to minimise the risk of transmitting software
viruses, but we advise you to carry out your own virus checks before accessing this
email and any attachments. Except where required by law, we shall not be responsible
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Appeal Decision Notice

Decision by Trevor A Croft, a Reporter appointed by the Scottish Ministers

e Certificate of Lawful Use or Development appeal reference: CLUD-340-2009

e Site address: 2 Hill Cottage, Errol, Perth, PH2 7TQ

e Appeal by Robert Cockburn and Mrs Dianne Wood against the decision by Perth and
Kinross Council

e Application for certificate of lawful use or development 24/00492/LAW dated 7 March
2024 refused by notice dated 7 June 2024

e The subject of the application: the proposed siting of a caravan for ancillary residential
use

e Date of site inspection by Reporter: 8 August 2024

Date of appeal decision: 6 September 2024

Decision

| allow the appeal and grant a certificate of proposed lawful use in the terms set out in the
certificate at the end of this notice.

A claim for expenses by the appellants against the council is dealt with in a separate notice.
Reasoning

1. This appeal is for a certificate of lawful use or development relating to the siting of a
twin unit caravan in the garden of 2 Hill Cottage for ancillary residential use. Its dimensions
are some 12.75 metres long by 6.1 metres wide, taken from the appellant’s plan of the
layout.

2. The appeal, under section 150(1) of the Town and Country Planning (Scotland) Act
1997 (‘the Act’), has been submitted on the basis that the siting of the caravan for incidental
residential use does not constitute development and would be sited within the lawful
planning unit. In the context of a certificate of lawfulness appeal, it is not for me to decide
whether the proposal is acceptable in planning terms, only whether it is lawful.

3. The appeal site, 2 Hill Cottage, is located on the west side of a farm access track,
leading south from the B958 St Madoes to Errol road. It is surrounded by farmland. The
cottage stands on a rectangular plot with a timber garage and one-metre-high fence
marking its northern edge. Outside the fence is a triangular shaped piece of land, partially
under lawn and partially a tarmac strip extending from the road and used for parking for the
cottage. It was clear from my site inspection that the triangular area of land is functionally
and visually associated with the cottage. There is a low grassed bank separating the
triangular area from the adjacent field and this extends around the rear of the cottage.
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4, The proposed site plan shows the caravan straddling the fence line, occupying the
ground where the garage now stands as well as part of the lawn area and tarmac parking
strip on the triangular piece of land.

5. The reason given by the council for the refusal of the application for the certificate is
that the siting of part of the caravan on land outwith the curtilage of the house constitutes
development which requires planning permission.

6. The definition of a caravan is contained at section 13(1)(a) and (b) of the Caravan
Sites Act 1968, with the size being updated by the Caravan Sites Act 1968 (Amendment of
Definition of Caravan) (Scotland) Order 2019 to allow a maximum of 20 metres by 6.8
metres, with a maximum internal height of 3.05 metres. This legislation allows a twin-unit
caravan to be considered a caravan where it is physically capable of being moved by road
from one place to another, even if it is not legally allowed to be moved on a highway when
assembled. This is the case here and the council has not challenged the applicability of the
definition.

7. | am satisfied, given the nature of the caravan, its size, and its ability to be moved,
that it meets the definition of caravan under the relevant legislation and that it is, therefore,
not classed as a building for the purposes of the planning legislation. The parking of a
caravan on land is generally treated as a use of land rather than an operation. If the
structure is within the definition of ‘caravan’ its positioning on land is not generally classed
as operational development.

8. The appellants claim that the council was incorrect to refuse the application on the
basis that part of the caravan would be on land outwith the historic curtilage of the house
and thus constitute development requiring planning permission. It is argued that the appeal
site is a single residential planning unit comprising the cottage and its lawful garden
grounds, shown on the appeal plan as including the triangle of land outwith the fence. It is
argued the caravan would be sited wholly within the planning unit and in this regard whether
or not part of the land can be regarded as curtilage is immaterial.

9. It is maintained that the triangle of land has been in its present use for over ten
years. This is supported by a statutory statement by the landowner, witnessed by a partner
of a reputable legal firm, stating that the land has been used for purposes associated with
the residential use of the property, including garden ground and parking, for at least ten
years preceding the date of the statement in March 2024. The appellant has also provided
eight aerial photographs from Google Earth taken between April 2011 and April 2023.

10.  The council states that despite these details the appellants have not previously
formally established that the use of the land outwith the curtilage as garden ground and a
parking area is lawful. As a certificate of lawfulness for this change of use has been neither
sought or issued, nor an application for planning permission for a change of use made, the
lawful use of the land outwith the curtilage remains agricultural.

11.  Section 26(2)(d) of the Act states that ‘the use of any buildings or other land within
the curtilage of a dwellinghouse for any purpose incidental to the enjoyment of the
dwellinghouse’ is not to constitute development. This is echoed in terms of the provision of
a building within the curtilage in the Town and Country Planning (General Permitted
Development) (Scotland) Order 1992, as amended. This states at Schedule 1, Part 1,
Class 3A (1) ‘The provision within the curtilage of a dwellinghouse of a building for any
purpose incidental to the enjoyment of that dwellinghouse or the alteration, maintenance or
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improvement of such a building’ is permitted development. This is subject to a number of
qualifications, none of which are relevant in this case.

12.  The key issue before me is therefore, in terms of legal compliance with both the Act
and the Order, is what constitutes the curtilage of the building rather than what is the
significance of the planning unit. ‘Curtilage’ is not defined in either the Act or the Order, but
the judgement in Sinclair-Lockhart’s Trustees v. Central Land Board 1951 SC 258; S.L.T.
established the principle that ground used for the comfortable enjoyment of a house may be
regarded in law as being within the curtilage, it being enough that it serves the purpose of
the house in some necessary or reasonably useful way.

13.  The appellants have emphasised that the appeal should focus on the planning unit,
rather than the curtilage, but there is no reference to this in the Act. In terms of the curtilage
the council’s case effectively rests on its emphasis that the triangle of land on which part of
the caravan would rest is still in agricultural use, and therefore outwith the curtilage. | have
concluded above that functionally and visibly the ground can currently be considered as
related to the cottage. The remaining question is whether the use of that land is established
and lawful

14. | note that section 124(3) of the Act specifies that no enforcement action can be
taken in respect of an unauthorised change of use (other than use as a single
dwellinghouse) after the end of a period of ten years beginning with the date of the breach.
The use must also have continued without interruption during the ten-year period up to the
date of the application for the certificate. The council has not addressed the significance of
either the statutory statement or the 2011 aerial photography.

15.  Each of the photographs shows a clear demarcation between the cottage ground
and the adjoining agricultural land, which is clearly in arable use. There are differing crop
patterns according to rotation but in each case, there is a clear gap not in agricultural use
between the fields and the cottage, with the triangular area outwith the fence never shown
in agricultural use. In the 2011 photograph the tarmac strip has not been laid but a vehicle
can be seen parked outwith the fence. There is no indication of the agricultural land having
encroached on the triangular area.

16. My site inspection confirmed this demarcation with an obvious edge to the cultivated
fields leaving the gap between them and the cottage and triangular area. The edge of the
fields was marked by the low bank referred to above. Whilst my inspection was not in itself
determinative of the length of time since the triangular shaped ground was first used in
association with the cottage, | consider, on the basis of the above evidence, that it was
before the 2011 photograph was taken. Taking all this into account | am satisfied, that, on
the balance of probability, the use of the triangular area as garden and parking ground
commenced more than ten years before the date of the application for the certificate, and
has continued since then, without abandonment.

17.  The question remains as to what constitutes the curtilage. My site inspection showed
that the triangular area is obviously in use as part of the cottage ground and satisfies the
court judgement given above that it serves the purpose of the house in some necessary or
reasonably useful way. | find, therefore, that the triangular piece of land forms part of the
curtilage of the cottage. Consequently the proposed caravan would be located entirely
within the curtilage. The council’s decision notice does not therefore provide a valid reason
for refusal of a certificate.
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18.  Furthermore, | note that section 154(3) (a) of the Act requires a certificate to be
issued on appeal if the appeal decision maker is satisfied that the authority’s reason for
refusal is not well-founded. In this case, for the reasons just given, | find that the authority’s
reason for refusal is not well-founded, and therefore conclude that the certificate should be
granted.

19.  The appellants have referred to a number of other court and appeal cases but non
are directly relevant to this appeal. | have considered all other matters raised but found
none that would persuade me to change my decision.

Trevor A Croft
Reporter
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Certificate of Lawful Use or Development

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997: SECTION 150 AND 151
The Town and Country Planning (Development Management Procedure)
(Scotland) Regulations 2013 Regulation 44(6)

| hereby certify that on 7 March 2024 the use described in the First Schedule hereto in respect
of the land specified in the Second Schedule hereto and delineated in red on the plan
attached to this certificate was lawful within the meaning of section 150 of the Town and
Country Planning (Scotland) Act 1997, for the following reason:

Under the terms of section 26(2)(d) of the Town and Country Planning (Scotland) Act 1997,
the siting of the caravan within the curtilage of, and its use incidental to the use of, the
dwellinghouse would not result in a material change of use in the land and therefore would
not amount to development.

Trevor A Croft
Reporter

Date: 6 September 2024

First Schedule: Siting of a twin-unit caravan for use incidental to the use of the
dwellinghouse under section 26(2)(d) of Town and Country Planning (Scotland) Act 1997.

Second Schedule: The northern part of the garden at 2 Hill Cottage, Errol, Perth, PH2 7TQ
Notes

1. This certificate is issued solely for the purpose of section 150 of the Town and Country
Planning (Scotland) Act 1997.

2. It certifies that the use described in the First Schedule taking place on the land
specified in the Second Schedule would have been lawful, on the specified date and, thus,
would not have been liable to enforcement action under section 127 of the 1997 Act on that
date.

3. This certificate applies only to the extent of the use described in the First Schedule
and to the land specified in the Second Schedule and identified on the attached plan. Any
use which is materially different from that described or which relates to other land may render
the owner or occupier liable to enforcement action.

4. The effect of the certificate is also qualified by the proviso in section 151(4) of the 1997
Act, which states that the lawfulness of a described use or operation is only conclusively
presumed where there has been no material change, before the use is instituted or the
operations begun, in any of the matters relevant to determining such lawfulness.
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Claim for an Award of Expenses
Decision Notice

Decision by Trevor A Croft, a Reporter appointed by the Scottish Ministers

e Appeal reference: CLUD-340-2009

e Site address: 2 Hill Cottage, Errol, PH2 7TQ

e Claim for expenses by Robert Cockburn and Diane Wood appellants against Perth and
Kinross Council

e Date of site visit by reporter: 8 August 2024

Date of decision: 06 September 2024

Decision

| find that the council has acted in an unreasonable manner resulting in liability for
expenses. Accordingly, in exercise of the powers delegated to me and conferred by section
265(9) as read with section 266(2) of the Town and Country Planning (Scotland) Act 1997, |
find the council liable to the appellants in respect of the expenses of the appeal. Normally
parties are expected to agree expenses between themselves. However, if this is
unsuccessful, | remit the account of expenses to the Auditor of the Court of Session to
decide on a party/party basis.

Reasoning

1. Circular 6/1990 ‘Awards of expenses in appeals and other planning proceedings’
provides that awards of expenses do not follow the decision on the planning merits of a
case, and are only made where each of the following tests are met:

e The claim is made at the appropriate stage in the proceedings;

e The party against whom the claim is made has acted unreasonably; and,

e The unreasonable conduct has caused the party making the application unnecessary
expense, either because it was unnecessary for the matter to come before the
Scottish Ministers, or because of the way in which the party against whom the claim
is made has conducted its side of the case.

2. The appellants’ claim was made at the appropriate stage of the proceedings.

3. The appellants state that there is no statutory requirement for them to have applied
for and obtained either a certificate of lawfulness for the existing use or planning permission
for a change of use of the land prior to the submission of an application for a certificate of
lawfulness for the proposed use.

4. They state that the council failed to give any weight to the submitted evidence
regarding the historic use of the site. They claim that through the submission of the
statutory declaration and the aerial photographs they demonstrated the land shown on the
application form is a single planning unit and that the application should not have been
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refused on the basis that part of the caravan would be outwith the curtilage of the
dwellinghouse.

5. The council did not respond to the expense claim.

6. Circular 6/1990 provides guidance on awards of expenses. It states examples of
unreasonable behaviour including failing to give complete, precise, and relevant reasons for
refusal of an application. The planning authority must be able to support its reasons for
refusal and the circular states that it will be expected to show it has reasonable planning
grounds for its decision.

7. In its response to the appeal the council relied on its report of handling. This noted
the appellants’ claim that the land had been in uses associated with the house, including
garden ground and parking for over ten years. It founded its case on the fact that no
application had been made for a certificate of lawful use for either of these, or an application
for planning permission for a change of use from agriculture, but there was no legal
requirement for this. The council provided no assessment of the merits of the case for the
domestic use of the land for over ten years, and did not comment on the appellants’
evidence in this respect.

8. In my assessment of the appeal | found clear grounds, from the appellants’
submitted evidence, notably the statutory declaration and aerial photography, supported by
my conclusions from my site inspection, that on the balance of probability the land had been
used as claimed for a period of at least ten years. As such it is immune from enforcement
action, and | concluded formed part of the curtilage of the dwellinghouse.

9. Taking all these points together | consider the council has failed to clearly support its
reasons for refusal and demonstrate it had reasonable planning grounds for its decision, in
accordance with the circular. | consider this behaviour to be unreasonable.

10.  This unreasonable conduct has caused the appellant unnecessary expense because
it was unnecessary for the matter to come before the Scottish Ministers.

Trevor A Croft

Reporter





