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1 INTRODUCTION 

1.1 OVERVIEW 

1.1.1 This Supporting Statement is submitted on behalf of our client, Mr Ben Ashmore, 
in support of a Lawful Development Certificate (‘LDC’) application pertaining to 
the use of existing buildings as 2no. residential dwellings (Use Class C3) on land at 
Mill House, Rowfant, RH10 4TB. These dwellings are hereafter referred to as 
‘Dwelling 1’ and ‘Dwelling 2’.  

1.1.2 A Lawful Development Certificate is requested to establish that the use of land 
and operational development carried out is lawful by virtue of time, in accordance 
with Section 191 of the Town and Country Planning Act 1990.  

1.1.3 The application is therefore described as such: 

“Application made under Section 191 of the Town and Country Planning Act 1990 
to establish the lawfulness of 2no. independent residential dwellings (Use Class C3) 
and associated operational development”. 

1.2 LEGISLATIVE BACKGROUND 

1.2.1 Section 191 of the Town and Country Planning Act (TCPA), as amended, states that 
if any person wishes to ascertain whether any existing use of buildings or other 
land is lawful; or any operations which have been carried out in, on, over or under 
land, are lawful; or any other matter constituting a failure to comply with any 
condition or limitation subject to which planning permission has been granted is 
lawful, they are able to make an application to the local planning authority 
specifying the land and describing the use or operation in question.  

1.2.2 The local planning authority in this case is Mid Sussex District Council (MSDC).   

1.2.3 If MSDC is provided with information satisfying them of the lawfulness at the time 
of the application of the use, or of a description modified by MSDC, they shall issue 
a certificate to that effect. 

1.2.4 Section 39 of the Town and Country Planning (Development Management 
Procedure) (England) Order 2015 sets out the determination procedure for a lawful 
development certificate. It states that any such application must be accompanied 
by: 

 A plan identifying the land to which the application relates, drawn to an 
identified scale and showing the direction of north; 

 Evidence verifying the information included in the application as the applicant 
can provide; and 
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 A statement setting out the applicant’s interest in the land, the name and 
address of any other person known to the applicant to have an interest in the 
land, and whether any such other person has been notified of the application. 

1.2.5 The National Planning Practice Guidance (NPPG) states that in the case for 
applications for existing development, if a local planning authority has no evidence 
itself, nor any from others, to contradict or otherwise make the applicant’s version 
of events less than probable, there is no good reason to refuse the application, 
provided the applicant’s evidence alone is sufficiently precise and unambiguous to 
justify the grant of a certificate on the balance of probability.  

1.2.6 A local planning authority needs to consider whether, on the facts of the case and 
relevant planning law, the specific matter is or would be lawful. Planning merits 
are not relevant at any stage in this particular application process. 

1.2.7 Section 171(5) of the TCPA provides further guidance and states that a Lawful 
Development Certificate for an existing use must specify the land to which it 
relates; describe the use, operations or other matter in question; give the reasons 
for determining the use, operations or other matter to be lawful; and specify the 
date of the application for the certificate.  

1.2.8 In accordance with these requirements, the following documents are submitted: 

 Site Location Plan (via the Planning Portal); 

 This Supporting Statement, describing the use in question and the reasons as 
to why the building operations and use described herein are lawful by virtue of 
time; 

 Drawings of all buildings included within the scope of this application: 

DOCUMENT TITLE AUTHOR 

Site Plan Applicant 

Floor Plan  Applicant 

Front, Side and Rear Elevations Applicant 

 

 Supporting evidence, comprising: 

 
DOCUMENT TITLE AUTHOR 

Statutory Declaration from the Applicant and 
occupant of Dwelling 1 

Mr Ben Ashmore 

Statutory Declaration from an occupant at Mill 
House 

Mrs Sarah Ashmore 
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Statutory Declaration from the tenant of Dwelling 
2  

Mr James Treserdern  

 
 

1.3 INTEREST 

1.3.1 The Applicant is the legal owner of the land in question. No other parties have a 
freeholder or leasehold interest in the land.  
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2 SITE BACKGROUND 

2.1 SITE DESCRIPTION 

2.1.1 This application relates to two independent residential dwellings located on land 
to the north of Mill House on Old Hollow, Rowfant. The dwellings are outlined in 
red in Figure 2.1 below, with their respective curtilages outlined with a dotted line. 

2.1.2 The two dwellings are accommodated within single storey buildings located on 
land previously owned by Mill House, although the land is now owned by the 
Applicant. Dwelling 1 is located in the position of a former stable building and 
adjoining tack room. Dwelling 2 is contained within a building formerly used as a 
workshop and storage space. There is also a small ancillary outbuilding which has 
been constructed immediately adjacent to Dwelling 1.  

2.1.3 Access to the dwellings is taken via a shared driveway leading from Old Hollow to 
the south, which diverts westward to serve Mill House.  

 

FIGURE 2.1 - SITE LOCATION 

 

2.2 USE 

2.2.1 This application seeks to regularise the use of land for residential purposes, under 
Use Class C3 – Dwellinghouses, as defined in the Town and Country Planning (Use 
Classes) Order 1987, as subsequently amended.  
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2.2.2 Works to create Dwelling 1 were completed in November 2020 and the building 
has been occupied by the Applicant, his partner and his child until the present day. 
The house contains a large kitchen/dining room, living room, bedrooms and 
bathroom. Externally, the house benefits from a private garden which is bounded 
by a perimeter fence. 

2.2.3 Separately, works completed on an unattached utility storage building to the east 
of the building in 2023. These works fall outside the scope of this application.  

2.2.4 Dwelling 2 was converted into a self-contained residential dwelling (Use Class C3), 
beginning in 2008 but as a fully self-contained unit completing in June 2013. In 
June 2013, a lease was agreed with James Tresadern who has been occupying the 
building as his principal dwelling for a continuous basis until the present day.  The 
building contains a living room, kitchen, two bedrooms and a shower/cloakroom. 
Externally, the house benefits from a private garden which is bounded by a 
perimeter fence.  

2.3 RELEVANT PLANNING HISTORY 

2.3.1 An application for a Lawful Development Certificate for Proposed Use or 
Development was submitted under reference 08/00094/LDC in January 2008 to 
ascertain whether the demolition of the buildings and the erection of ancillary 
accommodation in the site of Dwelling 1 would fall under the scope of householder 
permitted development rights1. The application confirmed that the intended use of 
the replacement building was for ancillary accommodation, comprising a ‘day 
room’, toilet, and study, as shown in Figure 2.2 below. The operations proposed 
in the certificate were never implemented. 

                                 FIGURE 2.2 – FLOOR PLAN PROPOSED UNDER 08/00094/LDC 

 

 
1 Part 1, Class E of the Town and Country Planning (General Permitted Development) (England) Order 2015, as amended 
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2.3.2 A second relevant planning application is planning permission reference 
DM/16/5524 which proposed a first-floor extension to an existing single storey 
extension to Mill House which now falls under separate ownership.  

2.3.3 In addition to the extension, the original application sought planning permission 
for the construction of a new single storey annexe outbuilding following the 
demolition of the existing outbuildings. However following discussions with MSDC 
the proposed annexe was withdrawn from the application and permission was 
granted for the extension to the house only.   
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3 LEGISLATIVE ASSESSMENT 

3.1 SUMMARY 

3.1.1 Section 191(2) of the TCPA states that uses and operations are lawful at any time 
if: 

a) No enforcement action may then be taken in respect of them (whether 
because they did not involve development or require planning permission or 
because the time for enforcement action has expired or for any other 
reason); and 

b) They do not constitute a contravention of any of the requirements of any 
enforcement notice then in force. 

3.1.2 These considerations are discussed below in turn.  

3.2 TIME LIMITS FOR ENFORCEMENT ACTION  

3.2.1 Time limits for enforcement action are set out in Section 171B of the TCPA which 
were recently updated by the Levelling-up and Regeneration Act 2023 and put 
into force by the Planning Act 2008 (Commencement No. 8) and Levelling-up and 
Regeneration Act 2023 (Commencement No. 4 and Transitional Provisions) 
Regulations 2024. 

3.2.2 Where it relates to operational development or the use of a building as a single 
dwelling house substantially completed before 25th April 2024, no enforcement 
action may be taken after the end of the period of 4 years, beginning with the 
date of the breach. It is therefore necessary for the application to demonstrate 
that the buildings have been occupied as two independent dwellings on a 
continuous basis over this period of time.  

3.2.3 Statutory declarations have been submitted by the Applicant and occupant of 
Dwelling 1, the tenant of Dwelling 2 and an occupant of Mill House, which confirm 
that: 

 Dwelling 1 was substantially completed and occupied in November 2020. It has 
been occupied on a continuous basis with no break over a period of 4 years to 
the present day by an individual household.  

 Dwelling 2 was substantially completed and occupied as an independent 
dwelling for an individual household in June 2013. There has been no break in 
residency until the present day, thereby covering a total period of over 11 
years.  
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3.2.4 It can therefore be demonstrated without any doubt that the use of Dwelling 1 and 
Dwelling 2 as independent dwellings exceeds the time limits for enforcement 
action set out in the aforementioned regulations.  

3.3 ENFORCEMENT ACTION  

3.3.1 A review of the MSDC Planning Register has revealed that there have been no 
Enforcement Notices or other formal enforcements placed on the property relating 
to the subject use, nor any operational development within the site boundary.   

3.3.2 The proposal does therefore not constitute a contravention of any of the 
requirements of any enforcement notice then in force in accordance with Section 
191(2)(b).  

3.4 OTHER RELEVANT CONSIDERATIONS  

Whether the buildings can be regarded as a dwellinghouse 

3.4.1 There is no statutory definition of what constitutes a dwelling house. However, in 
Gravesham BC v SSE & O’Brien [1982], the Secretary of State confirmed that a 
distinctive characteristic of a dwelling house is its ability to afford to those who 
use it the facilities required for day-to-day private domestic existence. 

3.4.2 This is reflected in Circular 10/97 (albeit no longer in force) which states that where 
a single, self-contained set of premises comprises a unit of accommodation, which 
1. can be regarded as a separate ‘planning unit’ from any other part of a building 
containing them; 2. are designed and adapted for residential purposes, containing 
the normal facilities for cooking, eating and sleeping associated with use as a 
dwellinghouse; and 3. are used as a dwelling, whether permanently or temporarily, 
by a single person or more than one person living together.  

3.4.3 The submitted documents demonstrate that Dwelling 1 and Dwelling 2 contain all 
of the facilities required for independent living, including a clearly defined area of 
curtilage separate from each other and from other nearby dwellings. The dwellings 
have no reliance whatsoever on Mill House and are occupied by two separate 
households.  

3.4.4 In Burdle & Williams v SSE & New Forest RDC [1972], the inspector concluded that 
a planning unit should be determined by identifying the unit of occupation and 
whether there is a physical and/or functional separation of primary uses as a 
matter of fact and degree. The judge provided three categories for consideration: 

TEST RESPONSE 

1. A single planning unit is where the unit of 
occupation is used for one main purpose and 

Dwelling 1 and Dwelling 2 are occupied by two 
independent households, comprised of the 
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any secondary activities are incidental or 
ancillary. 

Applicant and his family (Dwelling 1) and Mr 
James Tresadern. The dwellings are not reliant 
upon each other or any other nearby dwelling 
for any day-to-day use and facilities. The use 
of these dwellings is not secondary to another 
property.  

2. A single planning unit can be one that is in 
a mixed use because the land is put to two 
or more activities but it is not possible to say 
that one is ancillary or incidental to another. 

Dwelling 1 and Dwelling 2 are two separate 
units of independent accommodation and are 
clearly recognised by separate front doors and 
clearly defined rear garden areas. The question 
of whether the uses are incidental to Mill House 
is discussed further below. It can be concluded 
that the uses are not incidental.  

3. The unit of occupation comprises two or 
more physically separate areas that are 
occupied for different and unrelated 
purposes. In such a case, each area used for 
a different main purpose, together with its 
incidental activities, ought to be considered 
as a separate planning unit. 

Dwelling 1 and Dwelling 2 are two separate 
units occupied by two individual households. 
The accommodation and rear garden areas are 
unrelated to each other and are physically 
separated by boundary walls and fencing.  

 

Whether the buildings can be regarded as incidental or ancillary to Mill 
House 

3.4.5 In light of Test 2 outlined above, it is relevant to consider whether the two units 
of accommodation can be considered incidental or ancillary to Mill House given the 
historical ties to the property and previous use of land. The assessment of Dwelling 
1 and Dwelling 2 within this context will differ slightly as Dwelling 1 was created 
through the use of building operations, whereas the Dwelling 2 was created 
through the conversion of an existing building.  

3.4.6 There is no legal definition for ‘incidental’ and ‘ancillary’ in planning legislation. 
However, in a residential context, the Government’s Guidance titled ‘Permitted 
Development Rights for Householders: Technical Guidance” makes it clear that a 
“purpose incidental to a house would not…cover normal residential uses, such as 
separate self-contained accommodation or the use of an outbuilding for primary 
living accommodation such as a bedroom, bathroom, or kitchen.” By comparison, 
an ancillary use is generally considered to include some elements normally integral 
to a dwelling such as those facilities listed above.  

Incidental Use  

3.4.7 The submitted evidence demonstrates that the building operations carried out in 
the creation of Dwelling 1 facilitated the introduction of a self-contained unit of 
accommodation providing primary accommodation for the Applicant and his 
family. It can therefore be concluded, in line with Government guidance outlined 
in paragraph 3.4.6, that the dwelling is not an incidental use. 
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3.4.8 This is of particular relevance to Dwelling 1 which replaces the original outbuilding.   
The erection of a building within the curtilage of dwellinghouse for a purpose that 
is incidental to the enjoyment of that dwelling house would normally fall under the 
scope of permitted development rights provided by Part 1, Class E of the Town 
and Country Planning (General Permitted Development) (England) Order 2015, as 
amended (hereafter referred to has the ‘GDPO’). The facilities contained within the 
building are not incidental and therefore do not fall within the scope of permitted 
development rights as it comprises an independent dwelling.  

3.4.9 It should be noted that through the determination of the 2008 application, MSDC 
considered the principle of replacing the pre-existing outbuilding with a 
replacement building for ancillary accommodation to fall within the scope of Class 
E. However, the replacement building in that case did not include the provision of 
a self-contained unit of accommodation, only a ‘day room’, toilet and study.  

Ancillary 

3.4.10 In considering whether Dwelling 1 is ancillary to Mill House, of particular relevance 
to this assessment is appeal reference APP/X1545/X/22/3313618, relating to the 
use a former outbuilding as an independent dwelling occupied by those with a 
family link to an adjacent house. A copy of this decision is contained at Appendix 
1.  

3.4.11 In the determination of the application, the Local Planning Authority had 
contended that the family link between the occupant and the occupant of the 
original host dwelling meant that the building was used as annexe and not an 
independent home. However, the Inspector concluded that: 

- The unit in question had all of the necessary facilities to allow the occupants 
to live separately. 

- The unit was physically separate from the main dwelling by a reasonably large 
amount of garden space.  

- The unit had its own vehicle access and a boundary fence that had been 
erected between the two garden areas.  

- The layout of the site, the separate access and the defined boundary plots 
indicates two separate planning units. This was considered further 
compounded by facilities contained therein, allowing the occupants to live 
independently without any reliance on the main property in terms of access or 
facilities. 

- The occupants had their own pets, bins, home insurance as well as there being 
independent services and utility meters, which all supports their claim of 
independent use. There was no indication that the occupants were reliant on 
the original main house in their day-to-day activities. The submitted evidence 
specifically outlines that he only visits his parents on social occasions. 
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3.4.12 It is clear therefore that the level of separation and independence from the main 
dwelling is the pertinent question in determining whether or not a unit of 
accommodation is ancillary. The same conclusions can be applied to the use of 
Dwelling 1. The two dwellings share their own water, electricity and sewage 
separate from Mill House. The gas supply and phone line are separate to each 
dwelling. 

3.4.13 The question of whether the use of Dwelling 2 is incidental or ancillary to Mill House 
is not relevant. Dwelling 2 has been leased for a period of over 11 years to an 
individual party who has no association whatsoever with Mill House.  
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4 SUMMARY AND CONCLUSION 
4.1.1 This Supporting Statement is submitted to accompany a Lawful Development 

Certificate (‘LDC’) application pertaining to the use of an existing building as 2no. 
residential dwellings (Use Class C3) on land at Mill House, Rowfant, RH10 4TB. 

4.1.2 The application is submitted on behalf of the applicant, Mr Ben Ashmore.   

4.1.3 A Lawful Development Certificate is requested to establish that the use of land 
and operational development carried out is lawful by virtue of time, in accordance 
with Section 191 of the Town and Country Planning Act 1990. The application is 
therefore described as such: 

“Application made under Section 191 of the Town and Country Planning Act 1990 
to establish the lawfulness of 2no. residential dwellings (Use Class C3) and 
associated operational development”. 

4.1.4 A package of evidence has been submitted to support the application which 
demonstrates that the use of the buildings and associated building operations 
exceed the 4 year time limits for enforcement action.  

4.1.5 The dwellings are physically and functionally separate from each other and from 
the nearby Mill House. They are occupied by individual households and contain all 
of the facilities required for independent living, including a clearly defined garden 
area for external amenity.  

4.1.6 There are no relevant Enforcement Notices in place. 

4.1.7 Based on the information provided within this report and the application 
enclosures, we therefore respectively request that this application for a Lawful 
Development Certificate for Existing Use and Development is granted. However, 
should MSDC wish to discuss the certificate description or its enclosures further, 
please do not hesitate to contact us for further details.  
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